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PREFACE 


No claim of originality is made for this booklet. 
The matters herein contained are compiled and 
taken from recognized Chinese authorities, and 
the works of foreign authors which may be con- 
sidered authentic. The expression of personal 
opinions by the author has been avoided as much 
as possible. Wherever possible, authorities have 
been cited in support of each proposition of law. 
Where no authorities can be found, the writer has 
drawn upon his experience acquired from long 
residence in China and the practice of law before 
the International Mixed Court at Shanghai. 

The author wishes to express his indebtedness 
to S. Well Williams, L.L. D., E. T. C. Werner, H. 
B. M. Consul to Foochow, and P. G. von Mollen- 
dorff, from whose authentic books he has received 
much assistance. Particular gratitude is expressed 
to Dr. C. T. Wang whose speech ‘The Fight 
for a Constitutional Government in China” is the 
basis of the chapter on ‘Constitutional Law.” 
The writing of this work would have been im- 
possible without the assistance of K. W. Chang, a 
young Chinese lawyer of exceeding promise. 

The writer hopes that this little book will clear 
up many misunderstandings which now prevail as 
to the intricacy and harshness of Chinese laws and 
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CHAPTER ONE 
SOURCES OF CHINESE LAW 


Introduction. The statutes of the Chinese 
Empire form an edifice, the foundations of which 
were laid by Emperor Li Kwei twenty centuries 
ago. Later dynasties modified, changed, and 
altered these statutes as circumstances seemed to 
-require.* This body of laws was called the ‘‘Ta 
Tsing Liu Li,” that is, ‘Statutes and Rescripts of 
the Great Pure Dynasty,’’ and contained all the 
laws of the empire. The theory of the Chinese 
government at that time was undoubtedly pa- 
triarchal; the emperor being the sire, his officers 
the responsible elders of the provinces, depart- 
ments, and districts, and the people the children. 
The administrative, executive, and judicial de- 
partments were not separated. A Chinese official 
was, in the district over which he presided, the 
administrative, executive, and judicial officer. 
Litigation over property rights was discouraged. 
Such disputes were ordinarily referred to the gilds, 
of which one or both of the parties were members. 
The courts largely confined themselves to the 
administration of criminal jurisprudence, and con- 
sequently there was a dearth of civil precedents. 


1Williams’s ‘‘Middie Kingdom,” Vol. I, p. 384. 
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On the eleventh day of March, 1912, the Pro- 
visional Constitution of the Republic of China 
was promulgated, which was replaced on the tenth 
day of October, 1923, by a permanent constitution. 
These constitutions and the form of government 
thereby established segregate the executive, ad- 
ministrative, and judicial departments. By virtue 
of the constitution the following courts have been 
in operation since the establishment of the Re- 
public: (rz) Courts of First Instance in large cen- 
ters, (2) Provisional Appellate Courts, and (3) the 
Chinese Supreme Court at Peking.’ In the smaller 
districts the local magistrate has the power of 
a district judge. In a well considered decision 
the Chinese Supreme Court held that that portion 
of the ‘‘Ta Tsing Liu Li” which related to civil mat- 
ters was still in force.* In view of the fact that 
the Chinese people have become accustomed to 
settling their disputes by arbitration and reference 
to gilds, the Chinese courts have found it necessary 
to apply local customs, the regulations and rules 
of gilds and chambers of commerce as law. 
Hence the enunciation by the Supreme Court 
that civil cases are decided, first according to ex- 
press provisions of law, in the absence of express 
provisions then according to customs, and in the 
absence of customs then according to legal 


2See “‘ Modern China, a Political Study,’’ by S. C. Cheng, p. 110, 
3Chinese Supreme Court Decisions, 3d year, case No. 304. 
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principles.* Parliament by virtue of the authority 
vested in it by the constitution has enacted a 
criminal code, together with certain other laws gov- 
erning civil matters. On account of the infre- 
quent sessions of Parliament the Ministry of Justice, 
with the aid of presidential proclamation, has put 
into force certain provisional civil codes, which, 
while not treated as statutory law, are often con- 
sidered by the courts in rendering decisions. In 
the absence of any custom or Chinese law Chinese 
courts have drawn upon the law of Western 
nations. The sources of Chinese law outside of 
the Constitution may, therefore, be said to be, 
(x) the ‘“‘Ta Tsing Liu Li’; (2) decisions of Chinese 
courts; (3) customs; (4) the rules and regula- 
tions of gilds, associations, and chambers of 
commerce; (5) codes enacted by Parliament; 
(6) provisional codes and regulations put into force 
by the Department of Justice with the aid of presi- 
dential proclamation, and (7) the law of Western 
nations. A brief discussion of some of the more 
important of these sources will be interesting. 

The “Ta Tsing Liu Li.’? What Blackstone, 
Coke, and Kent are to the common law the “Ta 
Tsing Liu Li’ is to Chinese law. These statutes 
are a codification of all the customs, precedents, 
and laws of China in existence at the time the 
code was promulgated. Its provisions deal largely 


4Chinese Supreme Court Decisions, case No. 64. 
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with criminal matters, and even make the viola- 
tion of civil wrongs punishable with imprisonment 
or a specified number of blows. The code is ar- 
ranged under seven leading heads, to wit, General, 
Civil, Fiscal, Ritual, Military, Criminal, and Public 
Works. It is subdivided into 426 sections called 
‘liuh” or “statutes,” to which are added the 
“li,” or modern clauses, which limit, explain, or 
alter the “liuh.”” The modern clauses are now 
much more numerous than the original statutes. 
An excellent translation of this code was made in 
1810 by Sir George Thomas Stanton. A large 
number of its provisions are incompatible with 
the present form of government in China, and 
have therefore been directly or impliedly re- 
pealed.° Those sections, however, which deal 
with family and civil matters are the foundation 
of most of the modern Chinese family and com- 
mercial law. The student of things Chinese will 
do well to examine this code carefully. 

The Chinese Supreme Court. The Chinese 
Supreme Court was created towards the end of the 
Tsing dynasty, but did not really begin to function 
until the establishment of the Republic and the 
promulgation of the Provisional Constitution.® 
Although the Court has functioned only twelve 


5Chinese Supreme Court Decisions, 3d year, case No. 304. 
6‘ The Chinese Supreme Court Decisions,’’ translated by F. T. Chen, 
Preface by the translator. 
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years, its short history has recorded two notable 
incidents which recall the victorious struggle of 
Chief Justice Marshall to uphold the independ- 
ence and integrity of the Supreme Court of 
the United States. The first of these two in- 
cidents took place in the fourth year of the Re- 
public, when Yuan Shih-kai, as the Chinese say, 
had ‘law in his mouth and fortune in his hand” 
gave instructions for the prosecution of a pro- 
vincial governor for embezzlement. The case 
was tried in the Supreme Court by Judge Chu, who 
after hearing the evidence dismissed the charge on 
the ground that it was not supported by the facts. 
President Yuan had expected a conviction, and 
was very much offended by the decision of the 
Court. Instructions were given to the Admin- 
istrative Court to inquire into the conduct of 
Judge Chu. No misconduct on the part of Judge 
Chu could be proved, but President Yuan never- 
theless reprimanded the Judge for ‘being too 
subservient to the law,’’ a phrase which has be- 
come historic in the judicial annals of modern 
China.’ The second incident occurred in the fifth 
year of the Republic, when the Supreme Court 
collided with Parliament over the question of 
appeals in election cases. The members of Parlia- 
ment contended that the Supreme Court had no 


7“The Chinese Supreme Court Decisions,” translated by F. T. Chen, 
Preface by the translator. 
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jurisdiction over such appeals, while the Supreme 
Court argued that it alone possessed jurisdiction 
to adjudicate such disputes. The members of 
Parliament then passed resolutions denouncing 
the decisions of the Supreme Court and declaring 
them to be null and void. The Supreme Court, 
nevertheless, remained steadfast, holding that 
Parliament could make laws, but thatits resolutions 
were not statutes. In the end reason prevailed, 
and Parliament capitulated.* The Court has 
published eight volumes of official digests, in which 
may be found many legal principles governing 
family, commercial, and civil matters. In 1920 
the Court published an official translation made 
by F. T. Chen of some of its more important de- 
cisions. While the Supreme Court is not equal 
to the Courts of Last Resort of leading nations, 
yet when we consider that this tribunal has had 
to administer modern law under a republican 
form of government, and at the same time in- 
corporate the customs and laws of an ancient 
people who have been ruled for centuries by des- 
potic monarchs into that modern law, the results 
are highly satisfactory. Students of the Court’s 
decisions will admire the skillful manner in which 
Western jurisprudence has been woven into the 


8 “The Chinese Supreme Court Decisions,” translated by F. T. Chen, 
Preface by the translator. 
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fabric of the immemorial customs of a conserva- 
tive and ancient race. 

The International Mixed Court at Shanghai. 
The International Mixed Court at Shanghai 
was first established in 1868 as the result of the 
efforts of Sir Harry Parkes.° The Court originally 
sat at the British Consulate, and was presided over 
by a Chinese official of the rank of subprefect 
appointed by the Chinese government to try all 
civil cases arising between Chinese citizens residing 
in the International Settlement of Shanghai. 
The trial of mixed cases was watched by foreign 
assessors from the principal Consulates in the inter- 
ests of justice. In criminal cases foreign assessors 
sat to watch on behalf of the Municipal Council, 
which played the réle of prosecutor.*® In 1868 
the Yang King Peng Mixed Court Regulations were 
drawn up to cover all the legal cases arising within 
the Settlement.” On the outbreak of the Revolu- 
tion the Manchu magistrate who presided over 
the Mixed Court left his post, and the adminis- 
tration of justice in the Mixed Court ceased for 
the time being. On November Io, 1911, the 
Consular Body at Shanghai found it necessary to 
take immediate measures with a view to a continu- 
ance of administration of justice to Chinese in the 

9 “The Shanghai Mixed Court and Settlement Extension,’ by Holl- 


ington K. Tong, Millard’s Review of Nov. 15, 1919. 
lJ bid, 


1] bid. 
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Settlement. A proclamation was accordingly 
issued in which the Court was continued; the 
magistrate, according to theory, though not in 
practice, still continued to act as the chief member 
of the Court in Chinese civil cases. In practice, 
however, the assessor was a member of the Court. 
The Supreme Court in answer to a letter from the 
Chief Procurator’s Court has stated that the Inter- 
national Mixed Court at Shanghai is not properly 
organized in compliance with treaty provisions, 
and as such cannot be recognized as a judicial 
tribunal.” There has been much controversy 
over the Court, the Chinese government claiming 
it to be contrary to treaty provisions and foreign 
governments contending that it was necessary 
and essential for the administration of justice at 
Shanghai. As now constituted, the International 
Mixed Court is a court of first instance and last 
resort. In its court rooms criminal cases ranging 
from violations of city ordinances to capital 
offenses and civil actions involving a few dollars 
to millions are tried and finally determined. 
The assessors and magistrates who have 
presided over the Court have always had a 
keen insight into Chinese customs, which has 
enabled them to administer justice in a manner 
which has been satisfactory to Chinese citizens 


12Shanghai Municipal Council Report,” 1911, p. 52. 
13Supreme Court Explanation, No. 1370. 
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who have come before them. This Court has 
played an important role in the settling of disputed 
propositions of law in China. 

Customs. It has been aptly said of the Common 
Law that it isa wilderness of precedents. It may 
be correctly said of Chinese law that it is an en- 
tanglement of customs. If a valid custom is 
alleged and proved, it takes precedence even over 
ordinary principles of law.** A custom has been 
defined by Chinese law as ‘‘an immemorial usage 
commonly accepted, and which has not been 
expressly provided for by law.’’* The validity 
of a custom depends upon four things: (1) It must 
have been observed by people generally from 
time immemorial; (2) it must have been always 
observed as law; (3) the matter it concerns must 
be one for which there is no express provision in 
the law, and (4) it must not be contrary to public 
policy.* Thus, the following customs have been 
held invalid as being contrary to public policy: 
a custom requiring one selling property to first 
offer it to his near relatives,’ a custom permit- 
ting a shipowner to stipulate against damage on 
account of negligence," and a custom making a 
merchant’s private property exempt from seizure 

14Supreme Court Decision No. 2354. 

15Td., No. 1422. 

167d., No. 3 


111d., No. 282. 
18[d., No. 733- 
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to pay his business debts.*® On the other hand, 
it has been held that a custom giving Manchus 
the right to collect rent in consideration of pro- 
tection is valid and binding.” The importance of 
customs in Chinese law cannot be too strongly 
emphasized. — 

Gilds. The Supreme Court in a far-reaching 
decision has held that the practice of people en- 
gaged in the same trade within the same adminis- 
trative area of organizing themselves into a gild 
and compelling the rest of the persons engaged in 
the same trade within the same district to become 
members thereof for the promotion of their com- 
mon interest has long been recognized by custom, 
and that such a gild when formed will be protected 
by law.” The Chinese gilds establish rules and 
compel obedience to them; they fix prices and en- 
force adhesion; they settle and move trade customs 
and obtain instant acquiescence; they impose 
their will on traders in and out of gilds, and may 
even through the measure known as “‘the cessa- 
tion of all business’? cause the government to 
modify or withdraw its orders; and their end, 
that of having the absolute control of their craft, 
is obtained by methods of which some are in- 
dicated above.” The jurisdiction of most gilds 

19Supreme Court Decision No. 988. 

20Supreme Court Decisions Nos. 845 and 1257. 


21Supreme Court Decision No, 1257. 
22The Gilds of China,” by H. B. Morse, p. 31. 
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over their members is absolute, not by reason of 
any charter or delegated power but by virtue of 
the faculty of combination by the community 
and of coercion of the individual, which is so char- 
acteristic of the Chinese race.** The method in 
which the jurisdiction is exercised is expressed in 
the rule of one gild as follows: ‘It is agreed 
that members having disputes about money (and, 
in practice, any other) matters with each other 
shall submit their case to arbitration at a gild 
meeting, where every effort will be made to arrive 
at a satisfactory settlement of the dispute. If it 
prove impossible to arrive at an understanding, 
appeal may be made to the authorities; but if the 
complainant resorts to the courts in the first in- 
stance, without first referring to the gild, he shall 
be publicly reprimanded, and in any future case 
he may bring before the gild he will not be entitled 
to redress.’’** The Chinese courts have always 
considered the decisions of gilds as awards, and 
therefore binding on the parties. Not only this, 
but the rules and regulations of a gild are con- 
sidered just as binding upon its members, if not 
more so, as the law of the land. 

The Law of Western Nations. In reading 
the decisions of the Chinese courts one cannot 
help but notice traces of Western jurisprudence. 


23The Gilds of China,” by H. B. Morse, p. 27. 
24Td., p. 28. 
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The Chinese family law has in many respects 
some resemblance to the old Roman law. We find 
some evidence of the Common Law in that portion 
of Chinese jurisprudence relating to contracts and 
negotiable instruments. Ihe corporation law 
and other civil codes seem to be based largely 
upon French statutes. The criminal code is 
largely borrowed from the German, Italian, Dutch, 
and Japanese criminal law. It is believed that 
the Chinese are endeavoring to wield their ancient 
customs into the best of the civil and common 
law, and then on this foundation to build a juris- 
prudence of which any nation may well be proud. 


CHAPTER TWO 
FAMILY LAW 


Introduction. As in the ancient Jewish state, 
the family is a unit of the Chinese; and on its 
model the Chinese Empire was formerly governed, 
and from the social conditions of families Chinese 
family law is founded.” The Chinese family 
life, with its sexual purity coupled with filial piety, 
has greatly contributed towards the mainte- 
‘nance of the Chinese nation. Everything revolves 
around the family, which, with its natural con- 
servatism, has had a beneficial influence towards 
the outside world. The Chinese family life 
compares favorably with the somewhat too loose 
bonds of the Occidental,—in fact, in family life 
China is presented at her best.” The Chinese family 
embraces all members of the same household 
which stand under one head, without distinction, 
whether they have entered the family through 
marriage or adoption. It is obligatory that all 
members of the family bear the same family name.* 

Marriage. In China marriage is a civil con- 
tract which must be evidenced by an agreement 


1“The Family Law of the Chinese,” by P. G. von Mollendorff, p. 4. 
2 Ibid. 
3Id., p. 
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and supported by a consideration.* Unlike coun- 

tries in which the civil or common law prevails, 

marriage has never until recently been regulated 

by religion. Neither has it been customary for 

priests to perform marriage ceremonies. With 

the advent of missionaries into China and the 

establishment of churches and missions, many 

marriages have been performed in accordance with 

Christian usages. Such marriages would seem 

to be valid by virtue of custom, provided there is 

a marriage contract supported by a consideration. 

A qualified form of polygamy has always existed 

in China. The first or principal wife is usually 

chosen for the husband by his parents or senior 

relations from a family equal in rank and finances 

to his own, and is espoused with as much splendor 

,»and ceremony as the parties can afford. The 
bride, when she is received at the house of the 

bridegroom, acquires all the rights and privileges 

which under Chinese custom belong to a lawful 

wife.” A man who marries more than one first 

‘wife may be prosecuted for bigamy.® After the 
espousal of a first wife a Chinese citizen may law- 

‘fully espouse as many secondary wives’ as he 


4 Supreme Court Decision No. 1417. 

5“ Ta Tsing Liu Li,” translation by Sir George Thomas Stanton, p. 
Ill. 

6 Provisional Criminal Code of the Republic of China, Sec. 291. 

1 The term “secondary wives’ is used advisedly. It might be more 
correct to call them concubines. 


FAMILY LAW 15 


desires and can afford. Such wives are acquired 
with fewer ceremonies and without any regard to 
equality from the standpoint of family. Sec- 


ondary wives are subordinate to the first wife, . 


but equal in rank among themselves.*® 

The existence of consanguinity or affinity makes 
a marriage absolutely null and void. As to the 
first, according to the old law, marriages between 
relations of all degrees of agnatic relationship, 
including persons of the same family name, were 
null and void.* Inthe seventh year of the Chinese 
Republic the Supreme Court logically held that 
a marriage between persons of the same family 
name was not void unless both persons were lineal 
descendants of the same ancestor.” As to the 
second, it may be said that as a general rule 
matriage does not create any relationship between 
the husband and his wife’s family. The exceptions 
to this rule seem to be where the wife’s relations 
are brought under the husband’s control by virtue 
of the marriage. Thus, the marriage of the 
daughter of a wife to a former husband, or a sister 
by the same mother but a different father is con- 
sidered null and void.** It would seem that the 


8 Supreme Court Decision No. 304. 

9“Ta Tsing Liu Li,” Sec. 107, translation by Sir George Thomas 
Stanton, p.114. ‘‘ China of the Chinese,” by E. T. C. Werner, p. 39. 

10 Supreme Court Decision No. 909. 

11“‘Ta Tsing Liu Li,’’ Sec. 108, translation by Sir George Thomas 
Stanton, p. 115. 
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following marriages are voidable, but not void: 
(x) marriages in which Buddhist or Taoist priests 
are one of the parties; (2) marriages in which 
officials on active service marry into a family 
within their jurisdiction;** (3) marriages consum- 
mated during a period of mourning for the parents, 
grandparents, or other senior agnates.* 

Until recent years there were five ceremonies 
which were essential to constitute a valid and 
regular marriage, though they doubtless varied 
much in different parts of the empire: (1) Em- 
ployment of go-betweens who settle verbally the 
contract between the two families; (2) exchang- 
ing red cards giving the date of birth of each 
of the couple, and usually drawing up a formal 
contract of betrothal; (3) sending and receiving 
of the wedding presents (these three constitute 
a formal betrothal which carries legal consequences, 
e. g., specific performance may be enforced); (4) 
bringing home the bride with red chair and music; 
and (5) obeisance by the pair to the bridegroom’s 
parents, and in better class families kneeling to 


- 


12“Ta Tsing Liu Li,” Sec. 114, translation by Sir George Thomas 
Stanton, p. 118. ; 

13 Td., Sec. 110, p. 116. 

14 A statement of cther marriages which were voidable according to 
the old law may be found in the “ Ta Tsing Liu Li.” It would seem 
that only the cases meutioned above are still in force, the others having 
been impliedly repealed on account of being contrary to the spirit of a 
republican form of government. 
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the ancestral tablets.** A marriage effected by 
a contract supported by a consideration, however, 
would seem to be valid, even if the go-between dies 
before the marriage is consummated.” It is not 
essential, as it was in olden times, for the marriage 
contract to be in writing, provided the considera- © 
tion actually passes between the parties.** Under 
the old law, a marriage without the consent of , 
the parents or senior relatives was invalid. Par-— 
ents could even force their children to marry 
without their consent."* Parents still have the 
right to object to a marriage, but such objection 
must be reasonable.*® The consent of both parties 
to a marriage must now be obtained; otherwise 
it is invalid. It would seem that a marriage en- 
tered into without the consent of the parents 
would be valid if there was a marriage contract 
and a proper consideration. The age at which 
marriage can be contracted would seem to be fif- 
teen for females and twenty for males.*° Under 
the old law marriage was a sale by the father of 


15‘‘Chinese Family and Commercial Law,” by Jamieson. See also 
Williams’s ‘‘Middle Kingdom,” p. 785; and ‘‘ China of the Chinese,”’ by 
E. T. C. Werner, p. 41, where six essentials are given. Mr. Jamieson’s 
five essentials, however, seem to cover the six given by Williams and 
Werner. 

16Supreme Court Decision No. 1417. 

liJd., No. 978. 

18“‘China of the Chinese,”’ by E. T. C. Werner, p. 38. 

19Supreme Court Decision No. 1207. 

20“ The Family Law of the Chinese,’ by P. G. von Mollendorff, 
i Ta: 
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the bride to the bridegroom’s family, to which 
the bride thenceforth belonged. The wife had no 
rights whatsoever, no separate estate, and im- 
plicit obedience to her husband was exacted. In 
a recent decision, the Chinese Supreme Court 
held that a married woman may own and control 
her own property.” This, however, has been 
qualified by a later decision, in which it was held 
that a married woman cannot exercise rights over 
her property without the consent of her husband, 
unless he is guilty of desertion or is serving a sentence 
of imprisonment.” It would, therefore, seem that 
the emancipation of married women in China, if 
not already effected by the last cited decision, 
will soon be forthcoming. 

Divorce. The outstanding feature of Chinese 
divorce law, both past and present, is that a 
divorce may be obtained by mutual consent.** The 
reason for this seems to be that when a married 
couple cannot live happily together they should 
not be compelled to go into a court of law and air 
their family troubles.** The parties desiring to 
be divorced may by entering into a written 


21Supreme Court Decision No. 35. 

22The Chinese Supreme Court Decisions,’ translated by F. T. Chen, 
published by the Commission on Extraterritoriality, p. 7, case 903. 

23°Ta Tsing Liu Li,” translated by Sir George Thomas Stanton, p. 
120; section 1359, Chinese Provisional Civil Code, Supreme Court De- 
cision No. 147. See also ‘‘ The Divorce Law of China,” by R. T. Bryan, 
Jr., Millard’s Review, May 31, 1919. 

24Section 1359, Chinese Provisional Civil Code. 
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agreement mutually agree to be divorced one from 
the other, and such agreement may give either or 
both parties the right to remarry.” This makes 
court proceedings necessary only when no agree- . 
ment can be arranged. Under the old law there 
was no limitation on the right to obtain a divorce 
by mutual consent.** The Chinese Provisional 
Civil Code, however, provides that in the event the 
man is under thirty or the woman under twenty- 
five that the consent of the parents of both parties 
must be obtained; otherwise the divorce is in- 
valid, and that when an agreement to divorce is 
entered into it must be registered at the office 
of the local magistrate before it is valid.” Under 
the ancient law, the wife could not obtain a divorce 
unless the husband consented. If the husband 
refused to consent and the wife deserted him she 
was punishable, and her husband was permitted 
to sell her in marriage. If, during the time of her 
desertion, she contracted a marriage with another 
person she should suffer death.** The same law 
was not so harsh on the husband, who might ob- 
tain a divorce for a number of causes, some of 
which were very trivial. Ifthe wife was unfaithful 


25Section 1359, Chinese Provisional Civil Code. 

26Ta Tsing Liu Li,” translated by Sir George Thomas Stanton, p. 
120. 

27Sections 1359 and 1361, Chinese Provisional Civil Code. 

23‘Ta Tsing Liu Li,” translated by Sir George Thomas Stanton, Sec. 
114, p. 120. 
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to her husband he was not only permitted to 
divorce her but was required to do so; otherwise 
he might be subjected to corporal punishment.” 
The other causes for divorce are called the seven 
justifying causes which were chargeable upon the 
wife, to wit: (1) Barrenness, (2) lasciviousness, 
(3) disregard of her husband’s parents, (4) talka- 
tiveness, (5) thievish propensities, (6) envious 
and suspicious temper, and (7) inveterate 
infirmity; yet if any of the three reasons against 
a divorce should exist, namely (1) the wife having 
mourned three years for her husband’s parents, 
(2) the family having become rich after having been 
poor previously, and at the time of marriage, and 
(3) the wife’s having no parents to receive her 
back again, and in these cases, none of the seven 
afore-mentioned causes would justify a divorce, 
and the husband who put away his wife upon such 
grounds was punished and obliged to receive her 
back.*° 

In theory, if no agreement for separation was 
made, a man had to go into a court of law before 
he could obtain a divorce. In practice, however, 
a man was permitted to turn his wife out of doors” 
upon the slightest pretext, and then if the wife 
thought she had been wrongfully treated she was 

29°Ta Tsing Liu Li,” translated by Sir George Thomas Stanton, Sec. 


114, p. 120. 
807d,, Sec. 116, p. 120. 
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permitted to place the matter before the local 
magistrate.** 

With the advent of the Provisional Chinese 
Civil Code; the old laws regarding divorce were 
swept aside. The sections of this Code relating 
to divorce, while they have never been officially 
enacted by Parliament, have been impliedly 
recognized by the Supreme Court. In several 
recent decisions the Court has held that divorces 
may be granted for causes stated in the Code 
which were not permitted under the oldlaw. Thus, 
it has been held that where a husband assaults his 
wife and she is injured she may apply for divorce, 
and if the assault is proved the divorce will be 
granted without the permission of the husband;” 
that if one of the parties to the marriage highly 
insults the other the one so insulted may apply 
for divorce, and same will be granted if the insult 
is proved;** that a wife may obtain divorce from a 
husband who attempts to compel her against her 
will to become a prostitute;** that either one of 
the parties to the marriage may obtain a divorce 
on account of ill treatment by the other;* that if 
the husband highly insults the wife’s parents, 
and the insult is serious, the wife may obtain a 


81“Ta Tsing Liu Li,” translated by Sir George Thomas Stanton, Sec. 
II4, p. 120. 

82Supreme Court Decision No. 634. 
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divorce.** Itseems, therefore, that the provisions 
contained in the Chinese Provisional Civil Code 
regarding divorce may be considered as Chinese 
law.” 

According to this law if a man and his wife can- 
not settle their matrimonial difficulties amicably 
by entering into an agreement each to be divorced 
from the other a vinculo matrimoni then in 
that event either party may institute an action 
for divorce in a court of law and obtain a decree 
provided he or she as the case may be can prove 
and establish one or more of the following causes: 
(rt) Because one of the parties has committed 
bigamy; (2) because the wife has committed adul- 
tery; (3) because the husband has been convicted 
for committing adultery; (4) when one party in- 
tends to kill the other; (5) when one of the parties 
is ill-treated or highly insulted by the other, there- 
by making it impossible for them to live together; 
(6) when the woman ill-treats or highly insults 
the kin or relatives of the man’s parents; (7) when 
the man is ill-treated or highly insulted by her 
parents or relatives; (8) when either of the parties 
leaves the other maliciously; and (9) when one of 
the parties does not know the whereabouts of 


36‘‘The Divorce Law of China,” by R. T. Bryan, Jr., Millard’s Re- 
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the other or that the other is living for a period 
of over three years.” 

The consent of the other party to the act com- 
mitted is a defense to divorce proceedings, pro- 
vided the act alleged to have been perpetrated 
is one of those contained in the first, second, or 
third causes for divorce.** Under a decision of 
the Supreme Court it would seem that concubines 
have no right to institute divorce proceedings.” 
According to another decision, a woman who mar- 
ries a man knowing that he has a wife living is 
considered a concubine, and is not entitled to sue 
. for divorce.** In actual practice, however, it 
seems that concubines may bring an action for a 
nullification of their status, as well as maintenance. 

It has been held by the Supreme Court that 
barrenness, though it was one of the seven justify- 
ing causes contained in the old code, is not suffi- 
cient reason for a divorce under the present law.” 
Again, it has been held that neither of the parties 
to the marriage are entitled to sue for a divorce on ~ 
the ground of infectious or contagious diseases,** 
and that a difference in religion is not a ground for 
divorce, in view of the Constitution, which grants 

38 Chinese Provisional Civil Code, Sec. 1362. 

39Td., Sec. 1363. 

40 Supreme Court Decision No. 850. 
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freedom of religious beliefs.** In this connection, 
it is well to note that under the Provisional Code 
a petition for divorce must be filed within six 
months after the discovery of the cause alleged 
and within ten years after its commission.** In 
the absence of special covenants and agreements 
of divorce the father has the right to the custody 
of the children, provided they are not under five 
years of age; then in that event the mother has 
the right of custody until they become five. 
Special covenants regarding the children may be 
entered into when the divorce is made by mutual 
consent, and in such case the courts have no right 
to interfere. In the absence of such covenants, 
however, when the divorce is made by judicial 
decree, then in that event the father is entitled to 
the custody of the children over five years of age.* 
There is a proviso to this, however, which is that 
in the event the Court deems it necessary a guar- 
dian may be appointed to look after the interests 
of divorced parents’ children.*’ According to the 
old law, it would seem that a divorced wife would 
not be entitled to any of her property. The 
Supreme Court has, however, held that when a 
divorce has been granted the wife may take away 
44Supreme Court Decision No. 1308. 
45Chinese Provisional Civil Code, Sec. 1364. 


46Td., Secs. 1366 and 1367. 
47Id., Sec. 1367. 
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with her her property.** This is strengthened by 
the Provisional Code, which provides that when a 
divorce is obtained by judicial decree or mutual 
consent, the property of the woman shall belong 
to her.** When a divorce is granted on account of 
the husband’s misconduct the wife is entitled to 
alimony. Under no circumstances is the husband 
entitled to alimony. The purpose of alimony is 
to give the wife a means of sustenance. It must 
be reasonable in amount and based upon the hus- 
band’s financial and social condition. 

Adoption. The general object of adoption in 
China is to continue the stock and keep the family 
name alive.” A man without a male heir, although 
he is not obligated in law to adopt™ is morally 
bound by Chinese custom to see that his family is 
not extinguished. If a man dies without a male 
heir his widow, if she is without a son and promises 
to remain celibate, may, with the consent of the 
family of the deceased husband, adopt a son.” 
When the deceased husband has a full brother 
the widow should defer the adoption until a nephew 
is born.” A betrothed woman whose husband-to- 


48Supreme Court Decision No. 1187. 

49 Chinese Provisional Civil Code, Secs. 1368 and 1369. 

50‘‘ China of the Chinese,” by E. T. C. Werner, p. 53. 

51Supreme Court Decision No. 865. 

52“Principles of the Law of Succession in China,’ by Tsai Tsong 
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be dies may adopt a male heir, provided she 
promises to live in the home of the deceased as a 
celibate widow.** When both husband and wife 
die leaving no male heir, and there are no elders 
in the family, the concubines, if any, may request 
the family to adopt a son for their deceased hus- 
band.°*® If there are family elders they have the 
right to name an adopted son and not the concu- 
bines.** When both husband and wife die without 
a male heir or the husband dies and the wife re- 
marries and there is no person in the family having 
the right to adopt a son for the deceased the right 
may be exercised by the family assembly.” A 
person who desires to adopt a son cannot adopt 
any one he chooses, but must adopt a person of 
the same lineage. The person adopted must be 
of the same kindred of the next generation, begin- 
ning with his nephews descended from the nearest 
ancestor, and then taking collaterals one, two, and 
three degrees further removed in order according 
to the arrangement of the ancestral tablets of wor- 
ship as follows: (1) Sons of brothers by a common 
father (nephews of first degree); (2) sons of cousins 
who have completed nine months’ mourning on the 


54Supreme Court Decision No. 1353. 

55Supreme Court Decisions Nos. 385, 1178, and 903. ‘Principles of the 
Law of Succession in China,’’ by Tsai Tsong Wong, translated by R. 
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death of their father (nephews of second degree); (3) 
sons of cousins who have completed five months’ 
mourning on the death of their father (nephews of 
third degree); and (4) sons of cousins who have 
completed three months’ mourning on the death of 
their father (nephews of fourth degree). If no 
eligible male can be found in any of the above four 
classes, then one of the kindred still further removed 
may be chosen and finally any one of the same family 
name.” If one adopts a son of a person outside of 
the adopter’s lineage, then both the adopted father 
and the natural father must suffer punishment. 
Adoption is generally effected by means of a 
written document or contract, but other evidence 
may be sufficient to establish the fact of adoption, 
provided it is clear. Great emphasis is laid upon 
blood relationship in the Chinese system of adop- 
tion, and if there is evidence to prove the exist- 
ence of the proper relationship for adoption a 
prima facie case is made out even though written 
evidence is lacking.*® The effect of adoption in 
Chinese law is to all intents and purposes to make 
the adopted a natural son of his adopter. He is 
entitled to his share of the estate of his adopted 
father just as if he had been a natural son.” As 

58 Principles of the Law of Succession in China,’ by Tsai Tsong 
Wong, translated by R. C. W. Sheng, pp. 7, 8. 

59Supreme Court Decision No. 2125. 
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soon as a person is adopted his natural parents 
lose their rights to consider him as their child. 
As a general rule, an adopted son cannot inherit 
an estate from his natural parents. An interest- 
ing résumé of the Chinese law of adoption is 
very well set forth in a digest entitled ‘‘Principles 
of the Law of Succession in China,” by Tsai 
Tsong Wong. One interested in this subject 
will do well to study this digest carefully. 

Wills. Wills in the Western sense of the word 
were and are unknown in China. Property in 
China is not owned by individuals separately, 
but by families collectively. The head of the 
family is regarded as having the use for life of the 
family property, even that acquired by himself, 
and he is bound to pass it on without materially 
- altering it.°* It seems that a parent may not dis- 
pose of his property by will so as to deprive his 
sons or adopted sons of their inheritance. The 
power of and respect for parents inf China, however, 
allow exceptions to be made of this rule. Thus 
they may designate a particular part of the patri- 
mony for a particular son or member of the family 
or to support an unmarried daughter, and this is 
often done by the dying commands of the deceased. 
A will may be either written or verbal and need 

62«« China of the Chinese,” by E. T. C. Werner, p. 53. 
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not be witnessed™* though it is usual for one or 
more relatives to add their names when the 
instructions are given in writing. 

Administration of Estates. Probate pro- 
ceedings are unknown to Chinese law. Estates 
are ordinarily administered without reference to 
the courts. The celibate widow of the deceased 
generally takes over the charge and control of the 
estate.*° Upon the death of the celibate widow 
her appointed executor or the elders of the family 
should take control of the inheritance. A testa- 
tor may, however, by will appoint a secondary wife, 
or even some one unconnected with the family, as 
administrator or trustee.** An administrator may 
~ be dismissed by the family assembly for miscon- 
‘duct.” It is the practice in the International 
Mixed Court at Shanghai to have the administrator 
appointed by the Court. The reason for this seems 
to be that foreign firms require proper letters of 
administration when dealing with the representa- 
tive of a decedent’s estate. 

Inheritance. The persons entitled to the family 
property on the death of the father are all 
the sons and their male descendants, regardless 

64“China of the Chinese,’ by E. T. C. Werner, p. 54. Supreme 
Court Decisions Nos. 850, 1791, 827, 181, 419, 1850, and 669. 

65“ Principles of the Law of Succession in China,” by Tsai Tsong 
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of whether or not they are sons of the principal or 
secondary wives."* These divide the whole of the 
estate equally among themselves, grandsons get- 
ting a father’s share.*® Daughters are ordinarily 
not entitled to any share of the family property.” 
If, however, the deceased dies without any male 
heirs the daughters of the deceased are entitled to 
the family property. If the deceased has no daugh- 
ters the estate goes to the government.” If the 
daughters are married at the time of the death of 
the father they are no longer a part of the family, 
and of course have no claim uponit. If any of the 
daughters are unmarried at the time of the death 
a portion is generally set aside for their marriage 
expenses before division of the estate is made. 
If a daughter of the deceased remains unmarried 
the sons are under an obligation to support her, 
irrespective of the fact whether she is a daughter 
of a first or secondary wife.” As regards house- 
hold furniture and personal effects of the deceased, 
these generally form a part of the household of the 
eldest son, who on this account not infrequently 
gets a somewhat larger share. No special pro- 
vision is made for the widow as such, but she is 
amply cared for. If she is also the mother of the 


68“ Ta Tsing Liu Li,” Sec. 88, translated by Jamieson. 
69Chinese Supreme Court Decision No. 262. 
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family she can refuse to consent to a division of 
the estate, in which case she has practical control 
of the whole inheritance, and if she is the widow 
of a son dying before division she is entitled to the 
custody and management of her husband’s share 
in trust for her sons or the adopted successor. 
The father has no power to depart materially from 
the above scheme of distribution. Special cir- 
cumstances may entitle him to allow one son a 
somewhat larger or smaller share, but generally 
speaking neither by will nor by gift inter vivos can 
he deprive any son of an equalor at least substantial 
share. There is no such thing as disinheriting one 
son in favor of the others, much less any power to 
grant over to a stranger. It is said that in ex- 
treme cases when a son is utterly incorrigible the 
father may denounce him to the authorities and 
solemnly expel him from the family in the presence 
of the assembled kindred in the ancestral hall, but 
short of this measure there is no means of cutting 
him off without his fair share.** Thus, it has been 
held by the Supreme Court that a written agree- 
ment made between a man and his wife wherein 
it is provided that the sons of his concubine can 
only inherit one third of the property and that the 
rest shall go to the sons of the wife isnull and void.” 


73 “Chinese Family and Commercial Law,’’ by Jamieson, p. 26. 
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The policy of Chinese inheritance law seems to be 
ideal from the standpoint of keeping the family 
property from getting into the hands of strangers. 
This is perhaps the reason why we do not hear of 
attempts to break wills in Chinese courts. 

Parent and Child. The relation of parent 
and child seems to have undergone considerable 
improvement in China during the last decade. 
Under the old law the power of a father over his 
children, whether natural or adopted, was unlim- 
ited. He, or after his death, the mother could 
chastise, sell, expose, or kill them, but the selling 
or killing of a grown-up son was strongly reprobated 
by public opinion, and practically an impossibility. 
It would seem that under the present law a parent 
is guilty of a criminal offense who chastises his 
child in such a manner as to cause death. In- 
stances, however, of such chastisement are fre- 
quently ignored, especially when a son is regarded 
as having disgraced his family.” It appears 
from a Supreme Court decision that parents may 
no longer sell their children into slavery.” It is, 
however, permissible for poor people who require 
money for subsistence to hire out for a considera- 
tion their children for a term of years.“ We have 

75 “China of the Chinese,’”’ by E. T. C. Werner, p. 54. 
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seen that the Chinese inheritance law protects 
the sons, and that the father cannot disinherit 
or deprive them of their share of the family prop- 
erty. The father is, likewise, protected, for if he 
becomes insolvent and unable to support himself 
the obligation falls upon his sons to support him 
and to see that he is well taken care of."* This is 
not only true of the sons, but in the event there 
are no sons the grandsons are obliged to see that 
their grandfather has the necessities of life."° Not 
only this, but upon the death of the father the sons 
become responsible to pay to his creditors his just 
and lawful debts.*° A creditor may require one 
of the sons to pay the whole of his indebtedness 
if the family property has not been divided, but 
if it has been divided he must look to all of them.* 
If the son is not living with his parent this 
principle does not apply.* 

Guardian and Ward. When both parents of a 
child who is still a minor die, the clan may appoint 
a guardian, provided no guardian has been 
appointed by either of the deceased parents, or 
the child is not being taken care of by a relative.* 

78 Supreme Court Decision No. 1107. 

19Td., No. 874. 

807d., No. 221. 
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In case the clan cannot agree upon the appoint- 
ment of a guardian, the matter of such appoint- 
ment may be referred to a court having jurisdic- 
tion. The court, however, in appointing a guard- 
ian must take into consideration the opinions of 
the minor’s relatives.** The relative who supports 
a minor 7pso facto, becomes his guardian, provided 
no guardian was appointed by the parent before 
death. If it appears, however, that if the relative 
so acting as guardian violates his trust another 
guardian may be appointed by the court. The 
grandparent of a minor may have an independent 
guardian appointed if the parents of the child are 
wasting the child’s property.** A guardian cannot 
dispose of his ward’s property without using 
sound discretion.*’ If it is proved that a guardian 
is acting contrary to the interests of his ward the 
courts have power to remove him.* The general 
rule seems to be that when a minor becomes of 
age the guardian’s authority ceases. If the ward, 
however, is a spendthrift and the handing over 
of his property to him is not desirable the 
guardian may, in order to protect the estate, calla 
meeting of his ward’s relatives for the appointment 
of another guardian. Until a new guardian is so 
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appointed he may refuse to hand over the property 
to his ward.* 

The Legal Status of a Chinese Family. The 
Chinese family or clan is an institution which 
the Chinese undoubtedly recognize as an organiza- 
tion. Chinese families make and use a common 
seal, appoint and remove guardians for its 
minors,” nominate administrators and trustees for 
estates of its decedents,” and prescribe reasonable 
rules and regulations for the government of its 
members. In an interesting decision the Supreme 
Court has held that if a debt is contracted on be- 
half of a family the family as a whole is responsible 
for repayment, and execution may be levied upon 
the family property to enforce payment.” Again, 
it has been held that if a debt is contracted for the 
benefit of several brothers in the name of one who 
is in charge of the family property, such brother 
on being sued for payment should pay the debt out 
of the common property in his possession, and 
cannot refuse to pay the whole claim by pleading 
that the liability should be borne proportionately 
by all the brothers.*® Still again, it has been 
held that a debt contracted by brothers jointly 
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before division of the family property should be 
paid by them according to the principles of joint 
debtors and that no creditor can demand the whole 
amount of his claim from any one brother, unless 
it can be proved that the other brothers are in- 
solvent.** The organization of a family and the 
responsibilities and liabilities of its members seem 
to be almost identical with that of Chinese part- 
nerships.*° 

Infants. According to Chinese law, all persons 
under sixteen years of age are minors.** This does 
not seem to apply, however, to crimes, for an 
act done by a person under twelve years of age 
does not constitute a criminal offense. Children 
under twelve convicted of criminal offenses are 
generally sent to a reformatory.*’ A minor has 
no capacity to execute contracts, and persons 
exercising parental control should act as their 
guardians.** The act of an infant, however, may 
be ratified by his guardian or other person 1m loco 
parentis.** 


94««The Chinese Supreme Court Decisions,” translated by F. T. Chen, 
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Domicile. It seems that the term ‘‘domicile”’ 
has not as yet been clearly defined in Chinese law. 
It has been stated, however, by the Supreme Court 
that according to principle it should mean resi- 
dence in a definite place, with intention to live 
there permanently.** A married woman is under 
a duty to live with her husband, and accordingly 
the domicile of her husband is her residence. If, 
however, the husband has no domicile the wife 
may acquire one of her own.*” 

Conclusion. The ancient customs and rites 
of Chinese families are not so intricate as would 
appear to the uninitiated. The Oriental marriage 
laws are perhaps unacceptable to the Occidental 
mind, but when we consider that not only Chris- 
tianity but no other religion has had any part in 
the development of the marital status we cease 
to wonder. China has been characterized as a 
“Mecca” for those who wish to obtain relief from 
irksome matrimonial relations without the “airing 
of dirty linen,” which is essential to obtain a de- 
cree in Western countries. The Chinese laws of _ 
succession, inheritance, and parent and child, 
while incompatible with those of other nations, 
have been the bulwark of Chinese family life, 
which, as we have already pointed out, is 
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responsible for the preservation of China. We 
have now arrived at the threshold of the chapter 
dealing with Chinese Civil and Commercial Law. 


CHAPTER THREE 


CHINESE COMMERCIAL LAW 


Introduction. Previous to the establishment 
of the Chinese Supreme Court the consideration 
of civil as distinguished from criminal proceedings _ 
was entirely absent from Chinese jurisprudence. 
In recent years, however, rapid strides have been 
made towards the development of Chinese civil 
and commercial law. Civil precedents are as yet 
by no means voluminous, but when we consider 
that fifteen years ago China had no civil law, we * 
marvel at the progress that has been made. The 
space allotted to this chapter will only permit a 
discussion of a few of the more important subjects 
of Chinese commercial law. 

Contracts. According to the Chinese Supreme 
Court a contractual relation is said to exist when 
one person is bound to another to do or not to do 
a certain act." The formation of a contract con- 
sists of the acceptance by one party of an offer 
made by another party.” No contract can be 
formed by an offer which is not accepted.* One 
cannot accept an offer which has not been com- 
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municated to him, and therefore as a general rule 
an uncommunicated offer, whether by words or 
acts, cannot result in a contract.* If an offer 
prescribes a specific time within which it may be 
accepted, an acceptance after the time so specified 
does not effect contractual relations. Neither 
signature nor seal is essential to the formation of 
an ordinary contract. Unlike English and Ameri- 
can law, there is no statute of frauds in Chinese 
jurisprudence. It is not essential that a contract 
be in writing in order to make it valid.’ Neither 
is it essential that there be any memorandum in 
writing of the terms agreed upon.* This is true 
even in contracts for the sale of real estate,° and 
agreements where one party agrees to assume the 
obligations of another.*® Chinese courts do not 
seem to have laid down much law on the ques- 
tion as to whether or not consideration is necessary 
in a contract.” It may be presumed, however, 
that a consideration is necessary, for the Supreme 
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Court has said that a contract based on an illegal 
consideration is invalid.** A contract must not 
be illegal; that is, contrary to law, public safety, 
or good customs.** The fact that a contract is 
partially illegal does not make invalid the whole 
agreement, but only that part which is illegal.** 

The following contracts have been held to be 
void in Chinese law: A contract that has betting 
as its object;*® a contract for the purchase or sale 
of a wife;** gambling contracts;’ and contracts 
based on fraud or duress.** 

The subject of contracts is so broad as to make 
it essential to mention some of its different phases. 

Fraud, Duress, and Mistake. Fraud has been 
defined by the Chinese Supreme Court as the 
making of a false statement with the intention to 
deceive.*® Duress has been defined as threats, 
words, or actions which are calculated to produce 
such fear in the mind of the person threatened as 
to make it impossible for him to act of his own free 
will.” Duress is not confined to actions alone. 
Words may constitute duress if they produce such 


12‘‘The Chinese Supreme Court Decisions,’’ translated by F. T. Chen, 
published by the Commission on Extraterritoriality, p. 22, cases 77, 819, 
and 993. 

13 7d., p. 93, case 1488. 

14]d., p. 94, case 932. 

15 Id., case 486. 

16 [d., p. 95, case 656. 

11[d., p. 155, cases 398, 396, and 646. 

18 Jd., p. 24, cases 152, 145, and 158. 

19 Id., case 145. 

207d., case 107. 
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fear as to prevent one from acting freely.” In 
order to set a contract aside on account of duress, 
the coercion used must have been such as to cause 
the execution of the contract.” The ratification 
of a contract made under duress is void as long 
as the threats or coercion constituting the duress 
are in existence.” Mistake has been defined as 
an error, the knowledge of which would have pre- 
vented the making of the contract. Contracts 
made by virtue of mistake may be rescinded.” 

Gambling Contracts. Gambling, according to 
Chinese law, is a criminal offense, and therefore 
no contract can arise out of a gambling transac- 
tion.*® A contract, the subject matter of which 
is dealing in differences is considered a gambling 
contract and therefore void.” Dealing in differ- 
ences has been defined as a contract in which the 
parties do not intend to pay for and deliver the 
goods, but to settle on differences in accordance 
with the rise or fall of the market.*” It is essential 
to dealing in differences that the original intention 
of the parties at the time the contract was made 
was to settle in differences and not to deliver 


21‘ The Chinese Supreme Court Decisions,” translated by F. T. Chen, 
published by the Commission on Extraterritoriality, p. 24, case 1980. 

22Td., p. 25, case 1739. ; 

23Id., p. 26, case 1174. 

247d., case 158. 

25Td., p. 155, case 6. 

26 Td., case 646. 

2iTd., p. 156, case 493. 
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property. If at the time the contract was made 
there was an actual intention to deliver the goods 
and they are not delivered on account of inability 
to perform, but a difference is paid as damages, 
such a contract cannot be considered a gambling 
transaction.** Money paid out in connection with 
dealing in differences cannot be recovered.” 

Performance of Contract. A contract must be 
performed in accordance with its terms.*° Per- 
formance must be rendered to the person entitled 
to receive it.’ Performance rendered to some 
one not entitled to it cannot be considered as a 
carrying out of the terms of the agreement.” A 
contract may be performed by or through an agent, 
but a party may not exempt himself from perform- 
ance on the plea that he has instructed an agent 
to carry out the contract.* A contract may be 
performed by a person not a party to the agree- 
ment, provided such performance is acceptable to 
the other party.” 

Discharge of Contract. An obligation arising 
out of a contract must be discharged in accord- 
ance with its terms.** Where both parties are 

28“‘ The Chinese Supreme Court Decisions,” translated by F. T. Chen, 
published by the Commission on Extraterritoriality, p. 156, case 1051. 

297d., p. 157, case 646. 

307d., p. 79, case 197. 

31]d., p. 80, case 31. 

327d., cases 31 and 32. 

337d., p. 80, case 805. 
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mutually bound to perform stipulations in a con- 
tract, such stipulations must be performed at the 
same time.** Where one party defaults, the other 
party is immediately discharged from performing 
his obligations under the contract.*7 Time seems 
to be of the essence and failure to perform within 
the time specified in the agreement discharges the 
other party from performing his portion of the 
contract. Not only this, but the party so dis- 
charged may claim damages for nonperformance.* 
If a contract is to be performed in installments, the 
failure to carry out the first installment justifies 
the other party in rescinding the agreement.* 

Principal and Agent. The relation of prin- 
cipal and agent is created by the appointment of 
the agent by the principal.** The appointment of 
an agent is called in Chinese law “a kind of a juris- 
tic act which must be effected by a declaration of 
intention expressed or implied.’’* After an agent 
has been appointed, any change or alteration in 
his authority does not affect third parties unless 
such alteration is communicated to them by the 
principal.“ Neither does the termination of an 
agent’s authority affect third parties who are not 

36‘ The Chinese Supreme Court Decisions,” translated by F. T. Chen, 
published by the Commission on Extraterritoriality, p. 96, case 1041. 

87Id., p. 97, case 830, 

88 Jd., case 169. 

89 Jd., p. 98, case 1221. 

40 Td., p. 31, case 552. 
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informed thereof.** The act of an agent who acts 
within the scope of his authority binds his prin- 
cipal.** An unauthorized act, however, does not 
bind the principal unless such act is ratified.** One 
who deals with an unauthorized agent has no cause 
of action against the principal, but can only sue 
the agent for damages sustained.** An unauthor- 
ized agent is responsible for his acts, provided the 
parties with whom he deals honestly believe that 
he has authority to act.*” 

In 1914, the Ordinance for the General Regula- 
tion of Traders was promulgated. This ordinance, 
which we will later refer to in detail, contains a 
chapter entitled “Agents.”” The more important 
provisions of this chapter are: that persons who 
are not employers and who act for the purpose of 
introducing business to a trader are called agents: 
that an agent must use due care in acting for his 
principal;** that agents must inform their prin- 
cipals of agreements made with patrons;* that an 
agent who has not been expressly authorized by his 
principal may only introduce business;” that the 

43‘°The Chinese Supreme Court Decisions,” translated by F. T. Chen, 
published by the Commission on Extraterritoriality, p. 31, case 1232. 

44Td., p. 29, case 731. 

45Td., p. 31, case 1565. 

46 Td., p. 32, case 1565, 

47Id., p. 33, case 77. 
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principalis bound by the contract of an unauthor- 
ized agent if he has knowledge of same and does 
not repudiate it; and that the agent is entitled 
to a just and reasonable compensation in accord- 
ance with general practice.” 

Sales. A sale according to Chinese law is a 
mutual declaration of intention between a vendor 
and a vendee for the sale or purchase of a thing.” 
It is essential that there be a price fixed. Itis not 
necessary, however, that it be definitely specified, 
provided it can be determined by calculation.” 
A contract of sale is valid if provable, and the 
making of a memorandum is not essential to its 
validity.°° Neither is the giving of bargain money 
indispensable to the making of a valid sale.” The 
sale of a thing not yet in existence is valid provided 
it is not forbidden by law. If the purchaser fails 
to pay the agreed price when the subject of the 
sale has been delivered by the vendor, the agree- 
ment may be rescinded.” If the subject matter of 
a sale is divisiblein its nature and cannot be carried 
out, a purchaser may claim performance of that 

52Ordinance for the General Regulation of Traders, Art. 64. 

53 Td., Arts. 68, 69, and 70. 
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portion of the agreement which is possible to be 
carried out. When a contract of sale has 
been properly performed, it may not be rescinded. 
If the vendor is unable to perform, although he has 
received the purchase price, the vendee may claim 
the return of the purchase money with interest 
and damages. Not only this, but he may also 
claim expenses incurred in making the contract, 
and interest on bargain money, if any. 

Assumption of Debts. The assumption of a 
debt is an undertaking to pay the debt of another.” 
It differs from a contract of suretyship, for a surety 
undertakes to pay if the debtor defaults, while the 
party who assumes the debt of another takes over 
the obligation, and the person originally respon- 
sible is released.** The assumption of a debt re- 
quires only the consent of both parties. It is 
not a formal act and, so long as it can be proved, 
no writing is necessary." It is essential, however, 
that the person entitled to performance gives his 
consent to the contract of assumption. 

Assignment. All claims are assignable, except 
those involving a personal privilege or right. It 

60 ‘‘The Chinese Supreme Court Decisions,” translated by F. T. Chen, 
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is not essential that an assignment be in writing, 
provided it can be proved.*’ No assignment can 
be made unless the consent of the assignor is first 
obtained. An assignment made by an ex parte 
declaration of the assignor is not operative as an 
assignment.** The consent of the party owing the ~ 
claim is not generally essential unless it is made so 
by local custom.* It is not essential that notice 
of the assignment be given to the debtor, but if 
notice is not given defenses arising after the assign- 
ment may be raised against the assignee.” If 
notice of assignment is given, then defenses arising 
after the assignment may not be raised.” 

Set-Off. There are four essentials in Chinese 
law to a valid set-off: (1) The parties must be 
bound to each other to perform obligations, the 
subject matter of which are the same; (2) both 
debts must be due and unpaid; (3) both claims must 
be legal; and (4) the parties must not have stipu- 
lated that no set-off is allowed. If any one of 
these four essentials is wanting, no set-off can be 
maintained.” The provision that both debts must 
be of the same kind means that only the subject 
matter and not the consideration must be the 

67‘ The Chinese Supreme Court Decisions,”’ translated by F. T. Chen, 
published by the Commission on Extraterritoriality, p. 72, case 50T. 
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same."* A secured debt may be set off against 
an unsecured debt. Neither the place .of per- 
formance nor the amount of the claim sought to 
be set off, one against the other, are required to 
be the same."* When one debt is set off against 
another, the effect is to extinguish the obligations 
on both sides.” 

Gifts. Under Chinese law a gift is not a formal 
act. No writing is essential provided the gift may 
be proved otherwise.” As a general rule a gift is 
irrevocable.” If, however, the donee has inten- 
tionally, or through gross negligence, committed 
an unpardonable act of ingratitude towards the 
donor, the gift may be revoked.” Ifa gift is made 
subject to restraint as to alienation, such restraint 
if consented to by all interested parties is valid.* 
A gift of real property becomes effective from the 
time it is made, and although writing is not nec- 
essary, it is the best method of proof." 

Landlord and Tenant. The relation of land- 
lord and tenant is said to exist when the landlord 
agrees to rent to the lessee specified premises, 

73The Chinese Supreme Court Decisions,” translated by F. T. Chen, 
published by the Commission on Extraterritoriality, p. 85, case 500. 
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and the lessee agrees to pay a stipulated rent 
therefor.“ Unless otherwise agreed upon, the 
landlord is bound to make necessary repairs upon 
the premises leased; and if he fails to make such 
repairs within a reasonable time after receiving 
notice, the tenant may make the repairs himself 
and claim from the landlord for the cost thereof.* 
The tenant on the other hand is responsible to 
the landlord for the safety of the premises leased. 
He is bound to take the highest care, and if the 
premises are damaged he is responsible therefor.** 
The tenant may not sub-let the premises without 
the consent of the landlord unless there is a local 
custom to the contrary.** If the tenant sub-lets 
without the consent of the landlord, the lease may 
be terminated.** In the case of a lease for an in- 
definite period, a reasonable notice to remove 
must be given to the tenant. If there is a local 
custom to the contrary, however, such custom 
should prevail.*’ The landlord may oust the ten- 
ant for failure to pay rent for a long time.** On 
the termination of a lease, fixtures placed upon the 
premises by the tenant may be removed.” 
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Negotiable Instruments. At the present time 
there is no statutory law covering negotiable 
instruments. Questions affecting negotiable in- 
struments are, therefore, decided according to the 
rule that customs prevail in the absence of ex- 
press provisions, and legal principles in the ab- 
sence of customs.” An instrument is negotiable 
which is payable to bearer or indorsed in blank. 
No notice of the transfer of such an instrument is 
necessary in order to bind themaker.” If anegoti- 
able instrument is drawn subject to conditions 
subsequent, then as between the immediate parties 
such an instrument may be avoided on the ful- 
fillment of such conditions.*” The holder of a 
negotiable instrument may claim payment from 
the drawer, or the assignor, or the endorser thereof.” 

The importance of this subject makes it essential 
to make special mention of some of its branches. 

Bills of Exchange. Every bill of exchange must 
contain the names of the drawer and the drawee.”* 


90‘‘The Chinese Supreme Court Decisions,” translated by F. T. Chen, 
published by the Commission on Extraterritoriality, p. 218, cases 
II03 and 1140. 

91Jd., case 1714. 

927d., p. 219, cases 51 and 1421. 

93]d., p. 220, Cases 1140, 714, and 194. 

Epitor’s Note. An interesting book on the subject of bills and 
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hai. This work, however, contains only a statement of the customs pre- 
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A bill may be presented for payment by the payee 
named in the bill or an endorser. A person who 
is not a payee or an endorser cannot present a bill 
for payment, though it is held by him.** When 
a bill is dishonored the drawer and the endorsers 
are liable to the holder as sureties, provided notice 
of dishonor is:given to them.** In such a case, 
the holder may claim from the drawer or any en- 
dorser.*’ When a bill is dishonored it is essential 
that the drawer be given reasonable notice of such 
repudiation; otherwise, he will be discharged. 
What is a reasonable notice is a question which 
must be decided according to local custom.” If 
the holder of a bill extends the time to the drawee 
to accept, the drawer is discharged.” If claim for 
payment is made upon the drawer, he cannot 
defend on the ground that there are several 
endorsers.*°° 

Promissory Notes. In Chinese law a prom- 
issory note differs from a negotiable instrument 
in that the former sets forth obligations to be per- 
formed by both parties, while the latter contains 
only conditions to be carried out by the maker.’ 
It is essential that a promissory note be signed, 


95“ The Chinese Supreme Court Decisions,” translated by F.T. Chen, 
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sealed, or chopped, by the promisor.*” Ifa prom- 
issory note does not state the place of payment, 
the place where it is executed is considered to be 
the place of performance.*” If a-promissory note 
has been transferred or negotiated the maker 
must pay to the holder, who cannot set up any 
defenses that he may have against the original 
promisee.*”* 

Chinese Bank Orders. A native bank order 
corresponds to a certified check in foreign banking 
law. It is generally made out to bearer, and 
chopped by the bank which issues it. Its value 
depends upon the reliability of the bank which 
executes it. It is generally considered as a negoti- 
able instrument; and if it is unconditional on its 
face, no evidence is admissible to show that it was 
in fact issued subject to conditions." Mercantile 
custom makes a distinction in respect to bank 
orders and bank checks. Checks are orders drawn 
by third parties on the bank against funds on de- 
_ posit, and if the drawer has no assets in the bank, 
payment may be refused. Ifa bank issues a bank 
order, it may not refuse payment on the ground 
that there are no funds, for the bank order is an 
obligation of the bank and not of the party who 

102‘ The Chinese Supreme Court Decisions,” translated by F. T. Chen, 
published by the Commission on Extraterritoriality, p. 224, case 1266. 
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requests its issuance. A bank, however, may see 
that the order tallies with the counterfoil, and has 
regularly come into the hands of the holder.*” 

Guaranty and Suretyship. Chinese law seems 
to make no distinction between a _ contract 
of guaranty and a contract of suretyship. We 
will, therefore, use the terms “guaranty” and 
“suretyship” interchangeably. 

A guaranty has been defined as a security for 
the performance of an obligation.*” A guaranty 
must be distinguished from a recommendation. 
A recommendation creates only a moral responsi- 
bility, while a guaranty obligates the guarantor 
to perform if the principal does not.*** It has been 
stated in a work of authority that in order to create 
a guaranty for the repayment of a loan at a future 
date, the guaranty must contain the characters 
“Tai Huan Pao Jen” ({{3##R A). If only the 
character ‘‘Pao’”’ ( #R ) is used, a recommendation 
and not a guaranty is effected. In the former 
case the guarantor is liable to repay the debt of 
the principal, while in the latter case the party 
entering upon the obligation only guarantees that 
his principal is in truth what he represents him- 
self to be; that he is a man of such and such 


106 National Bank of China vs. Gay Dah Bank, International Mixed 
Court, North-China Herald, April 18, 1898. 
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standing, or that his previous history is what he 
says.’ Itis not essential that a guaranty be given 
in writing, so long as its existence can be proved 
by competent evidence.*° A guaranty is not a 
primary but a secondary obligation. If there is no 
principal obligation, there of course can be no 
guaranty.” A guaranty is not confined to finan- 
cial transactions, but may relate to contracts of 
employment or delivery of goods.*” A surety 
becomes liable when his principal makes default 
in payment.* If the property of the principal 
debtor is in fact sufficient to pay a portion of 
the debt, the surety can be only required to pay 
the balance.*** A surety’s responsibility covers the 
whole debt, including interest and damages.*” If 
a guaranty has been lawfully executed the obliga- 
tion of the surety is not invalidated by the fact 
that claim is not made upon him immediately upon 
default of his principal.** A surety is entitled to 
insist upon demand for payment being first made 
upon the principal.” There are three exceptions 
to this rule, however, to wit: first, where the 
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whereabouts of the principal is unknown; second, 
where it is useless to make demand upon the prin- 
cipal;’*® and third, where the parties stipulated at 
the time the guaranty was made that the prin- 
cipal was not in a position to perform.” If any 
of these three exceptions exist demand may be 
made immediately upon the surety. If the prin- 
cipal possesses property the surety may insist that 
execution be first levied thereon before requiring 
him to pay.”* Some cases even go so far as to hold 
that the surety may refuse to make good his prin- 
cipal’s obligation until the creditor proves that 
execution on the principal’s assets has been re- 
turned unsatisfied.*” It seems that there are two 
exceptions to this rule, to wit: That the surety 
cannot refuse to pay, first, when his principal has 
been adjudicated a bankrupt; and, second, when 
the surety waives his right to proof of execution 
by agreement.**® A surety may raise any defenses 
which are available to the principal.*** Ifa guaranty 
is given for a limited period only and no demand for 
payment is made before the expiration of such lim- 
ited period, the surety is automatically released.*** 

118‘‘ The Chinese Supreme Court Decisions,” translated by F. T. Chen, 
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If, however, the guaranty is not fora limited period, 
but the debt guaranteed is, the surety is liable to 
perform the obligation when the principal fails 
to carry it out. The time limit fixed for per- 
formance by the principal cannot in any way be 
considered as a time limit for the extension of the 
guarantee.”* A surety may discharge the debt of 
his principal without first obtaining his principal’s 
consent.*** A surety who has discharged the debt 
of his principal may bring action against his prin- 
cipal for the amount so paid.*** If several persons 
jointly become sureties without specifying that 
they are jointly and severally liable, they are not 
jointly and severally responsible for the debt.’ 
Ifa number of sureties, however, have each guaran- 
teed the whole amount of the obligation, each one 
is able for the whole debt, and a creditor may sue 
all or any one for the total amount.’ 

Interest. Interest is very important in the 
lives of Chinese business men. China is, perhaps, 
the only country in which really high rates of 
interest are considered legal. Interest has been 
defined as the price paid for the use of money.*™ 
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Interest is calculated up to the date of payment,*” 
and in case of a judgment up to execution.** In- 
terest which does not exceed three per cent per 
month—or thiry-six per cent per year—is con- 
sidered lawful.*** If the rate agreed upon exceeds 
three per cent per month, the total amount of 
interest is not forfeited, but only that portion in 
excess of three per cent per month is invalid. The 
interest, however, may not exceed the principal. 
In the event the interest does exceed the prin- 
cipal, that portion in excess of the principal cannot 
be collected.** 

The Ordinance for the General Regulation of 
Traders. On the second day of March, 1914, an 
ordinance was promulgated, entitled ‘Ordinance 
for the General Regulation of Traders.’’ This 
Ordinance, while never passed by Parliament, 
has been recognized and construed by the Supreme 
Court.**® Under this law a trader has been defined 
as a person principally engaged in commercial 
enterprises.” Any person except those under 

. twenty years of age, or who are insane, deaf, dumb, 
or blind, may be traders.*** A person under twenty 
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years of age, or a married woman, may, with the 
consent of either guardian or husband, act as a 
trader.** It seems to be esssential under the act 
that traders desiring to do business should register 
with the competent authorities of the district in 
which their business is situated.“ A trader is 
required to keep clear accounts of his daily transac- 
tions, assets, and liabilities.** These account books 
must be kept for a period of ten years."* Account 
books when so kept are given great credence as 
evidence.*** The Act also provides for a class of 
persons called commercial employees and appren- 
tices.*** A person assisting the proprietor of a com- 
mercial firm to carry on his business is called a 
commercial employee.’ Commercial employees 
are divided into three classes: Managers, assistants, 
and laborers.*** Amanagerisa person appointed by 
the proprietor of a firm to manage the business,”** 
and has full authority to manage his proprietor’s 
affairs, even including litigation.*** Any restric- 
tions imposed by the employer upon the authority 
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of the manager must be called to the attention of 
the public; otherwise the employer is bound.*” 
A manager in signing his name must attach to his 
signature the characters ‘Manager of such and 
such a firm.’’**° It is the duty of a manager to see 
that the debts of a firm are paid out of its prop- 
erty,’ but he is not personally responsible to pay 
them.*** An assistant is a person appointed by 
either the proprietor or the manager to carry out 
specified transactions.** An assistant, in respect 
to the transaction referred to him, has authority 
to represent the firm.*** If an assistant transacts 
business he should, in signing his name, add to 
his signature the words ‘Assistant of such and 
such a firm,” in order to distinguish himself from 
.the manager.” A laborer is a person employed 
to do certain work in accordance with certain 
instructions,’ and as such has no authority to 
represent the firm in any commercial transaction 
unless specially appointed.*** When a laborer 
transacts business on behalf of the firm, he should 
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sign his name ‘‘Certain person of such and such a 
firm: ’*°* 

Carriage of Goods. A carrier of goods must 
exercise due care and is responsible for any loss 
or damage unless caused through force majeure.’ 
When goods are damaged, the burden immediately 
falls upon the carrier to prove lack of negligence, 
otherwise it is responsible.**° A common carrier 
is liable for torts committed by its servants.** 

Insurance. The Chinese law of insurance is 
still in a very embryonic state. There is only 
one decision involving insurance disputes. Ac- 
cording to Chinese law, an insurer is liable to in- 
demnify the insured to the extent of the policy.*®” 
If the insured recovers damages from the wrong- 
doer, the insured may deduct from the amount 
due on the policy the amount of damages so re- 
ceived.*** 

If the insured has a right of action against some 
one on account of negligence, the insurer may 
exercise such rights by way of subrogation.*** 

Torts. A tort, according to Chinese law, is a 
willful, negligent, and unlawful infringement of 
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another’s rights.** Theessential elements of a tort 


are, first, willful and negligent conduct; and sec- 
ond, damage to the injured party as the result of 
willful or negligent conduct.*** A wife is not liable 
for her husband’s torts unless she is a party to 
them.*” Joint tort feasors are jointly and severally 
liable.*** It has been held to be a tort for a person 
to dispose wrongfully of another’s inheritance ;*° 
to dispose wrongfully of common property;*”° to 
occupy wrongfully the property of another; to 
dispose wrongfully of the property of another ;’*” 
and to retain unlawfully the property of another.*” 
Unlike the common law, contributory negligence 
does not bar recovery, but merely mitigates the 
damages.*™ 

Damages. Damages are either general or 
special. General damages are those which arise in 
the ordinary course of events. Special damages 
are those which the parties have or could have 
foreseen.*”? General damages are not confined to 
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direct damage. Indirect damages are quite often 
allowed.** Damages may be stipulated, but if it 
is clear that the actual amount of damage is less 
than those agreed upon the Court may make a 
reduction.*’” Such a reduction, however, does not 
invalidate the rest of the agreement.** 
Limitation of Actions. In Chinese law there 
is no statute of limitations in civil actions.” The 
Provisional Civil Code has provisions limiting the 
time within which actions may be instituted. 
This Code, however, is not as yet in force and, 
therefore, does notapply.** Thislack of limitation 
applies to all classes of civil actions—those on con- 
tracts, as well as those involving real estate. 
Partnerships. A partnership is the usual and 
ordinary organization which the Chinese use to 
transact most of their business. No written 
agreement is essential to constitute a partnership. 
All that is necessary is a meeting of the minds.** 
There are two kinds of partners, active and dor- 
mant. An active partner is one who carries on 
and actively manages the business. A dormant 
partner is a person who contributes to the capital, 
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but takes no active part in the management of the 
firm.**? A partnership as such has no personality 
of itsown. Unless changed by statute, suits must 
be brought against the individual partners and not 
against the partnership.*** The active partners are 
severally liable in proportion to their shares to 
pay the liabilities of the partnership over and 
above its assets. If any of the partners are insol- 
vent or have absconded the remaining discoverable 
partners must pay the proportion for which the 
insolvent partners are liable proportionately 
according to their shares.*** A dormant partner 
is not liable to pay the debts of the partnership. 
The whole responsibility for the debts falls upon 
the active partners.** 

Corporations. Prior to the establishment of 
the Republic of China a corporate entity was some- 
thing unknown to Chinese jurisprudence. On 
January 13, 1914, the president of China by man- 
date promulgated certain statutory provisions 
relating to corporations which are known as 
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The Commercial Associations Ordinance. This 
ordinance, although it was never passed or author- 
ized by Parliament, has been recognized by the 
Chinese Supreme Court. Thus, it has been held 
by the Supreme Court that if a body of individuals 
properly register under the Act that they form a 
limited company, the shareholders thereof not 
being individually liable for its debts. If, how- 
ever, no registration is obtained as required by 
the Act the liability of its shareholders is the same 
as those of partnerships.*** Under the ordinance 
companies are divided into four classes, to wit: 
(a) Unlimited corporations (simple partnership); 
(0) partnership corporations (mixed corporations); 
(c) joint stock limited corporations (corresponding 
to ordinary foreign corporations); and (d) joint 
stock partnership corporations.’ If a company 
is registered as an unlimited corporation or part- 
nership its shareholders are jointly liable to pay 
its liabilities over and above its assets.*** If a com- 
pany is properly registered as a limited lability 
concern its shareholders are not liable to pay any- 
thing other than their subscriptions to capital 
stock.**° Under a holding of the Supreme Court, 


186‘“The Chinese Supreme Court Decisions,” translated by F. T. Chen, 
published by the Commission on Extraterritoriality, p. 203, case 295. 

187Commercial Associations Ordinance, Art, 2. 

188Commercial Associations Ordinance, Art. 35. 


189‘ The Chinese Supreme Court Decisions,” translated by F, T. Chen, 
published by the Commission on Extraterritoriality, p. 295. 


66 CHINESE CIVIL LAW 


a foreign corporation having a branch office in 
China has no corporate entity, and the local man- 
ager is liable to pay the debts of the concern.*” 

Land Tenure. In China there are two kinds 
of tenure: Military and common. After the 
conquest of China in the Manchu dynasty (1644) 
the conqueror made large grants of the confiscated 
lands in Chihli province and elsewhere to his fol- 
lowers. The princes of the blood, the victorious 
generals and some of the Banner Corps in their 
corporate capacity were thus endowed. These 
grants were to the first takers and their heirs and 
successors, without power of alienation. No rent 
was reserved to the crown, and the condition 
employed, if not expressed, was military service 
which the grantees were in any case bound to render 
to thesovereign whenrequired. This class of tenure 
has become practically extinct since the establish- 
ment of the Republic—practically all the land in 
China is now held in common tenure. The owner 
of such land is entitled to own and sell the same at 
will, provided he complies with three conditions: 
(1) Payment of land tax; (2) supplying of labor as 
demanded by the authorities, and (3) registration 
and payment of a fee or fine on alienation.*” 
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Sale of Real Estate. We have already seen 
that a contract for the sale of real estate need not 
be in writing. It is essential, however, to the 
actual transfer of real property that the contract 
be evidenced by some writing.*** The usual method 
of transferring land is by deed made by the 
seller and subscribed by him and the middlemen. 
It usually recites that the seller being in want of 
money and having first offered the land to his kins- 
men, who declined to buy, has arranged through 
the middlemen to sell it to So-and-so for such a 
price. It then goes on to say that the purchase 
money having been paid in full, the vendor sells 
out and out the land situated in the Tu of 
the Pao of such-and-such a hsien (describ- 
ing boundaries) to the purchaser, who is thence- 
forth to be the sole proprietor, and may at his dis- 
cretion pull down the buildings and erect others 
without interference from the vendor, etc. A 
statement of the amount of the taxes payable, and 
whether in grain or in money is usually added. 
The names of the vendor and middlemen are writ- 
ten in full by the copyist, and underneath each 
subscribes his own private mark and affixes his 
seal. The purchaser does not sign. The signa- 
tures of the middlemen, who are usually friends 
or neighbors of the vendor, are not understood as 
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guaranteeing the title, but they do guarantee 
that the vendor is what he represents himself to 
be, and that the transaction is made in good faith. 
Their employment if not absolutely necessary to 
make a valid sale, is extremely desirable as a guar- 
antee against fraud, and no prudent purchaser 
should accept a transfer unless so guaranteed. Their 
presence also insures a certain publicity to the 
transaction, which enables objections to be raised 
in time, if objections there be. As many as eight 
or ten are sometimes employed, never less than 
two. They sometimes receive a small com. 
mission on the sale, but more commonly are enter- 
tained at a feast the expenses of which are pro- 
vided for in the bill of sale. 

Another indispensable party to the transaction 
is the village tipao, or headman, whose seal must 
be attached to the deed of sale before it can be 
registered at the office of the district magistrate, 
which is the next step in the transaction. The 
onus of registration is thrown on the purchaser. 
The process is termed Kwo-ko ( 3 #j ), lit., 
“passing the cutting off,’”’ meaning the transference 
of the tax liability of the old owner to the new; or 
as some say, the cutting off the slip showing the 
tax liability from the old deed and pasting it on 
to the new. If this transaction is neglected the 
land is liable to confiscation, which would seem to 
indicate that mere sale is not sufficient to give a 
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valid title until it is confirmed by the local au- 
thorities representing the government as the ulti- 
mate landowner. 

If the deed is in order registration is obtained as 
of course on payment of a fee which is nominally 
three per cent on the amount of the purchase money, 
but which in reality amounts to five or six per cent, 
including the customary extras for meltage, ya- 
men fees, etc. To avoid this heavy tax it is com- 
mon, perhaps universal, to understate the price in 
the deed of sale,or the seller will execute two deeds, 
one showing the real price and the other stating 
half the sum. The latter goes to the magistrate 
to be stamped, the other is retained by the pur- 
chaser as a receipt for his money. When the deed 
is received back from the magistrate’s office it has 
gummed on to it what is termed a ‘‘tail’” or annex, 
being an official endorsement of the transaction, 
setting out the names of the seller and purchaser, 
the “hundred” and “tithing” (pao, chia, or tu) in 
which the land is situated, and the amount of land 
tax for which the new proprietor is liable. The 
deed thus returned bearing the impression in red 
of the magistrate’s official seal is popularly known 
as a ‘Red Deed” and is the highest form of title 
obtainable. In some places persistent evasion of 
registration has given currency to unstamped deeds 
known as “White Deeds,” but they are always to 
be looked on with suspicion. These appear to be 
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particularly common in the province of Shansi, 
where for some reason the normal system of reg- 
istration does not seem to have been enforced.*** 
Land and houses are considered to be real 
estate.*** Anything permanently attached to the 
land is considered to be a part thereof, and a deed 
of sale conveying land without mentioning the 
fixtures carries with it such fixtures.*” 
Conclusion. The foregoing brief résumé of 
Chinese commercial law would indicate that Chinese 
jurisprudence is not much different from that of 
other countries. The law of contracts and its 
allied branches is almost identical with that of 
modern jurisprudence. A student of things Chi- 
nese cannot help but admire Chinese jurisprudence 
when he realizes that this commercial law has 
been developed in the last decade and a half. 
193‘Chinese Family and Commercial Law,” by Jamieson, pp. 97, 98. 
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CHAPTER FOUR 
AN OUTLINE OF CHINA’S CONSTITUTIONS 


Introduction. Previous to the establishment 
of the Republic China had no constitution other 
than the provisions of the ‘Ta Tsing Liu Li,” to 
which we have already had occasion to refer. The 
people at that time were governed by despotic 
officials appointed by tyrannical monarchs, whose 
very word was the law of the land. From this 
state of lethargy China, the age-long mistress of 
the East and for centuries the tutor of Japan, was 
rudely awakened in 1895, at the close of the Chinese- 
Japanese War, by her pupil of the Island Empire. 
A general outcry for political reforms occurred, 
resulting in 1898 in a vain effort on the part of 
the Peking court to introduce such reforms which 
were later known in history as ‘‘the hundred days 
of reform.”* The year 1898 was not only made 
memorable by this futile effort for reform but also 
by the numerous concessions and leased territories 
which China granted to foreign powers. The an- 
ger of the people knew no bounds. At first it was 
directed against the hated Manchu, but by a clever 


1“ The Fight fora Constitutional Government in China,’’ by Dr, C. T. 
Wang. 


72 CHINESE CIVIL LAW 


move on the part of officialdom it was turned upon 
foreigners. This is clearly proved by the slogan 
of the Boxers, upon whose banners was at first 
inscribed ‘Sweep the Manchus and destroy the 
foreigners” into “Support the Manchus and destroy 
the foreigners.’”* The space allotted to this 
chapter will not permit a statement of the causes 
leading up to the Boxer outbreak, nor to the events 
which followed. It is sufficient to state that 
China was defeated and forced to pay indemnities 
for the massacre of foreign citizens. 

The Edicts of 1905, 1906, 1907 and 1908. At 
the conclusion of the Boxer outbreak those inter- 
ested in political reforms turned their attention 
once more to the question of a constitutional 
government. Delegation after delegation was 
sent to Peking, who presented memorials to the 
court couched in respectful, but nevertheless 
strong, language demanding a constitution and a 
representative government. The ever-increasing 
strength of the people for reforms, as manifested 
in these delegations, coupled with a growing con- 
viction that certain reforms were deemed necessary 
in order to pacify the people, caused the court to 
issue in September, 1906, an edict giving promise 
to effect the “Reform of the Administrative Sys- 
tem, of the laws, and of the finances of the Empire 
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and reorganization of the Army and Navy; and 
undertaking to introduce constitutional govern- 
ment within a few years, when the nation should be 
educated to it.”* In the same year a commission 
of five high officials was dispatched to tour the 
world in order to study the question of a constitu- 
tional government. In September, 1907, by an 
imperial edict, a national consultive council was 
established to act as an advisory body on political 
matters.* These two edicts were followed by two 
others in rapid succession. The first was issued 
in December, 1907, and held out a promise of a 
regular parliament, to be elected by the people, 
with authority to control the executive officials 
of the government and to enact laws safeguarding 
the rights of the people. The second was pro- 
mulgated in August, 1908, and set forth a program 
to bring about constitutional reforms in the 
course of nine years, at the end of which period 
the long-promised parliament would become a 
reality, and a full-fledged constitutional govern- 
ment fittingly established.’ 

Events which happened at the court rapidly 
convinced the people that the Manchus did not 
mean to surrender their rights and powers. 
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Imperial princes were appointed as ministers of 
state, a procedure quite contrary to the wise us- 
ages of the Tsing dynasty. The Army and Navy 
were assigned to two brothers of the regent to 
command. The worst thing of all was that the 
first attempt at constitution making, as outlined by 
the National.Consultive Council, had for its first 
article a declaration that the “Tsing dynasty shall 
rule over the Ta-Tsing Empire forever, and shall 
be honored through all ages.’ The political 
boomerang came back with a vengeance, and on 
the tenth day of October, 1911, the first shot of 
the Revolution was fired. 

The Nineteen Articles. The whole country 
responded like one man, under the leadership of 
General Li Yuan-hung, and the boy emperor was 
forced to abdicate on February 12, 1912, in favor 
of a new régime, the Republic of China. Before 
abdicating, however, the throne made a vain effort 
to satisfy the nation by granting a cheap edition 
of the Magna Charter, commonly known as the 
“Nineteen Articles.” The principal provisions of 
these articles provide that the Ta-Tsing dynasty 
shall reign forever;* that the person of the emperor 
shall be inviolable;’ that the power of the em- 
peror shall be limited by a constitution;* that a 
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constitution shall be drawn up and adopted by a 
national assembly and promulgated by the em- 
peror;® that imperial decrees cannot be made to 
replace the law, except in cases of immediate 
necessity; that Parliament shall select and the 
emperor shall appoint the premier, who shall 
recommend the other members of the Cabinet; 
that the power of amending the Constitution be- 
longs to Parliament;” and that ordinances in con- 
nection with administration shall be settled by 
acts of Parliament.** Suffice it to say that these 
articles were not satisfactory to the Republicans, 
and were accordingly never put in force. 

The Articles of Confederation. The Articles 
of Confederation were enacted by the repre- 
sentatives of the revolting provinces towards the 
end of 1911. The draft was begun in Wuhan, 
while the contending forces were engaged in the 
capture of that city. It was completed in Nan- 
king, and comprises twenty-one articles. The 
principal features of this document are shortness 
andincompleteness. Byits provisions there was to 
be a council of representatives consisting of three 
representatives from each independent province, 
who should, in addition to legislative functions, 
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elect a provisional president. In legislative work 
each representative was to cast one vote, but 
for the election of the provisional president each 
province was to cast one vote. The president 
was to be assisted by nine ministers of state 
to preside respectively over the following boards: 
Foreign Affairs, Home Affairs, Finance, Army, 
Navy, Education, Justice, Agriculture, Industry, 
Commerce and Communications. It called for a 
national convention to be held within six months 
which should adopt a permanent constitution and 
establish a regular government.™* 

Provisional Constitution. The Council of Rep- 
resentatives, realizing the defects of the Articles 
of Confederation, went to work in order to pro- 
duce a better instrument. The result of this was 
the promulgation on March 11, 1912, of a docu- 
ment known as a provisional constitution, which 
succeeded the Articles of Confederation. The first 
chapter deals with the fundamental principles of 
a republican government, declaring that the sover- 
eignty of the Chinese people is vested in the people, 
defining the area of the Chinese territory and dis- 
tributing the exercise of the sovereignty through- 
out the National Council, the Provisional Presi- 
dent, the Cabinet, and the Judiciary. The second 
chapter gives a bill of rights to the citizens of the 
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Republic. The third states the rights and pro- 
cedure of the National Council, while the fourth, 
fifth, and sixth define the powers, duties, and limi- 
tations of the provisional president, the Cabinet 
ministers, and the Judiciary. 

The Constitutional Compact. This document 
was largely based upon a draft submitted by 
Dr. Frank J. Goodnow, legal adviser to the 
president, and promulgated by Yuan Shih-kai on 
May I, 1914. It contains ten chapters and 
sixty-eight articles. According to this docu- 
ment the president has absolute control over the 
Legislature and the Cabinet. Neither the president 
nor his Cabinet ministers could be impeached. 
The president was the head of the nation, con- 
trolled the entire administration, and was respon- 
sible only to the entire body of citizens. In short, 
the president of China, under this document, was 
an absolute monarch. The other articles of this 
compact were largely a repetition of what is to be 
found in the Provisional Constitution. In 1916, 
the military machine which Yuan Shih-kai had 
built up was crushed. The Constitutional Com- 
pact was cast aside, and the Provisional Con- 
stitution which we have already referred to was 
reinstated. 

The Permanent Constitution. The chief po- 
litical event of the year 1923, even more so than 
the election of President Tsao Kun, was the 
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adoption and promulgation on October Io of a 
permanent national] constitution of the Republic. 
This document contains thirteen chapters, sub- 
divided into one hundred and forty-one articles. 

Chapters one, two, and three provide that the 
Republic of China shall be a unified Republic for- 
ever; that the sovereignty of the Republic of 
China is vested in the whole body of the people;** 
and that the territory of the Republic of China 
shall consist of all its dominions and possessions 
and that such territory and its divisions shall not 
be altered except by law.’ The other chapters 
relate to Citizenship, National Powers, Parliament, 
the President, the Cabinet, Courts of Justice, the 
Law, National Finance, Local Government and 
Amendments and Interpretation. In view of the 
newness of the Constitution, the Chinese Supreme 
Court has not construed any portion thereof. A 
brief discussion, however, of some of its more 
important chapters will be interesting. 

Citizenship. This chapter is “A Bill of Rights,” 
for its provisions largely pertain to the rights and 
privileges of Chinese citizens. All persons legally 
belonging by nationality to the Republic of China 
shall be citizens of the Republic.** Citizens of the 
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Republic are equal without any distinction of race, 
class, or religion.” Some of the more important 
privileges of citizens are: Exemption from arrest 
or imprisonment, except in accordance with law;*° 
the right to apply for writs of habeas corpus;* 
freedom from search, except in accordance with 
law;* the secrecy of letters and correspondence;* 
the election of residence and profession;** the 
right of assembly;* liberty of speech, authorship, 
and publication ;* liberty to honor Confucius and 
to profess any religion;*’ the right to possession 
of property, of which one cannot be deprived 
except by due process of law;” the right to 
institute legal proceedings in courts of law;** the 
right to petition Parliament;* the right to vote 
and stand for election;” and the right to be 
employed in public service.** Citizens have 
certain obligations as well as rights, some of 
which are: To pay taxes;** to serve in the 
Army;** and to receive elementary education. 
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National Powers.* This chapter deals largely 
with the authority of the nation (i. e., Parlia- 
ment), the provinces (i. e., provincial assemblies), 
and the hsiens (i. e., local districts) to pass and 
enforce legislation. Parliament has the right to 
enact all legislation which relates to international 
relations, national defense, criminal, civil and 
commercial laws, prison systems, currencies and 
national banks, customs, tariff, salt tax, revenue 
stamp tax, and tobacco and wine taxes, etc.” 
Parliament has authority to enact and the prov- 
inces and hsiens the right to enforce legislation 
regarding agriculture, mining, education, banking 
and stock exchanges, aviation, police, sanitation, 
etc.*’ Provincial parliaments have the authority 
to enact and enforce the following legislation: 
Provincial education, management, and disposal of 
provincial properties; provincial municipal affairs; 
land taxes; provincial debts; provincial banks; etc.** 
Laws enacted by provincial assemblies are invalid 
when they are in conflict with laws passed by 
parliament. As to whether or not such laws con- 
flict with each other is to be decided by the 
Supreme Court.*” Controversies between provinces 
are adjusted by the Senate. 
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Parliament.* The authority to enact legislation 
is vested in Parliament.** Parliament consists of 
the Senate and the House of Representatives.” 
The Senate is composed of persons elected as such 
by local provincial assemblies.** The House of 
Representatives is composed of persons elected as 
such by electoral districts in proportion to their 
population. No citizen can be a member of both 
houses at the same time,“ nor hold concurrently 
any official position, civil or military.*° The term 
of office for a senator is six years. One third of 
the members of the Senate shall be elected every 
two years.“ The term of office for a member of 
the House of Representatives is three years. Both 
the Senate and the House have authority to elect 
their own speaker and vice speaker from among 
their members. Ordinarily Parliament convenes, 
opens, and closes its own sessions at will, provided, 
however, extraordinary sessions may be called at 
the joint request of more than one third of the 
members of each house, or at the summons of the 
president.“ The ordinary sessions of Parliament 
commence on the first day of the eighth moon of 


40Permanent Constitution, Art. 6. 
417d,, Art. 39. 
427 d., Art. 40. 
437d., Art. 41. 
447d., Art. 44. 
457d., Art. 45. 
467d., Art. 47. 
4i[d., Art. 51. 
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each year,** and last for a period of four months.” 
The opening and closing of sessions in both houses 
must take place simultaneously. When one house 
adjourns or dissolves the other must do likewise.” 
A majority constitutes a quorum for the transac- 
tion of business in both houses.** The Senate and 
the House of Representatives may by a vote of 
more than two thirds of their entire membership 
impeach the president, the vice president, or any 
Cabinet minister for treason.’ The Senate shall 
try a president, a vice president, or a Cabinet minis- 
ter who has already been impeached. After such 
trial, however, a verdict of condemnation shall 
not be pronounced except with the concurrence 
of more than two thirds of the members present. 
When a person so tried is adjudged guilty he shall 
be deprived of his office, but the punishment must 
be inflicted by the Supreme Court."* Each house 
has the right to demand an investigation of an 
official;** to suggest proposals to the executive 
department of the government;” and to receive 
and consider the petitions of citizens.°° Members 


48Permanent Constitution, Art. 52. 
497d., Art. 53. 

50fd., Art. 54. 

517d., Arts. 56 and 57. 

527d., Arts. 60 and 61. 

537d,, Arts. 62 and 63. 

547d., Art. 64. 

55]Jd., Art. 65. 

567d,, Art. 66. 
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of both houses have the right to address communi- 
cations to Cabinet ministers or to demand their 
attendance in either house.” Members of both 
houses are not responsible for opinions expressed 
and votes cast while Parliament is in session, nor 
may they be arrested or taken into custody with- 
out the permission of their respective houses, ex- 
cept when apprehended in a flagrant violation of 
the law.** 

The President. The executive power of the 
Republic is vested in the president.’ Any citizen 
of the Republic of China over forty years of age 
who has resided in the country for more than ten 
years is eligible to become president.® The presi- 
dent is elected by the two houses of Parliament.” 
The term of office of the president is five years, 
but in the event of being reélected he may hold 
office for a second term.” When the president 
assumes office he shall take oath as follows: ‘I 
hereby solemnly swear that I will most faithfully 
observe the Constitution and discharge the duties 
of the president.’’** Some of the more important 
powers of the president are: To promulgate laws 


57Permanent Constitution, Art. 67. 
587d., Art. 69. 
597d., Art, 71. 
607d., Art. 72. 
617d., Art. 73. 
627d., Art. 74. 
63Jd., Art. 75. 
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and supervise their enforcement;** to issue man- 
dates;*’ to appoint and dismiss civil and military 
officials;°° to act as commander in chief of the 
Army and Navy; to represent the Republic in 
foreign intercourse;** to declare war, with the con- 
currence of Parliament; to conclude treaties with 
the consent of Parliament; to proclaim martial 
law; to grant pardons with the consent of the 
Supreme Court; and to suspend sessions of the 
House of Representatives for a period of ten days.” 
When a vote of no confidence in a Cabinet minister 
is passed by Parliament the president is bound 
either to relieve the Cabinet minister involved of 
his office or dissolve the House of Representatives. 
In such case, however, the House of Representa- 
tives shall only be dissolved with the concurrence 
of the Senate. When the House of Representa- 
tives is so dissolved by the president another 
election must be held within five months.’* No 
criminal charges, except high treason, may be 
brought against the president while in office.” 


64Permanent Constitution, Art. 79. 
657d., Art. 80. 
667d., Art. 81. 
677d., Art. 82. 
687d., Art. 83. 
697d., Art. 84. 
i0Td., Art. 85. 
T17d., Art. 84. 
727d., Art. 87. 
73J7d., Art. 88. 
i47d., Art. 89. 
Id , Art. 90. 
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The vice president is elected by Parliament in the 
same manner and at the same time as the Presi- 
dent.’* The vice president officiates in the absence 
or disability of the president. 

The Cabinet. The Cabinet is ase of 
ministers appointed by the president.“ The ap- 
pointment of the prime minister is made by the 
president with the approval of the House of 
Representatives. In the event the prime min- 
ister vacates his post during an adjournment of 
Parliament the president may appoint an acting 
prime minister. In such case, however, nomina- 
tion of a new prime minister must be made and 
submitted to the House of Representatives with- 
in seven days after the opening of the next ses- 
sion of Parliament.’ Cabinet ministers are re- 
quired to countersign presidential mandates or 
dispatches relating to government affairs. There 
is one exception to this rule, however, which is 
that mandates appointing or dismissing a prime 
minister are not required to be countersigned by 
the members of the Cabinet’? Cabinet ministers 
may attend the sessions of both houses of Parlia- 
ment, and if they so desire make speeches.” 


76Permanent Constitution, Art. 78. 
TiJd., Arts. 92 and 93. 

187d., Art. 94. 

197d., Art. 95. 

807d., Art. 96. 
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Courts of Justice. The judicial power of the 
Republic of China is exercised by courts of jus- 
tice.“ The organization of courts of justice and 
the qualification of judicial officers is determined 
by laws enacted by Parliament. The appoint- 
ment of the chief justice of the Supreme Court 
shall be made by the president with the con- 
currence of the Senate.*’ Courts of justice shall try 
all civil, criminal, and administrative cases, except 
those which are especially mentioned and provided 
for in the Constitution.** Trials are required to be 
public. If a trial, however, is considered to be 
prejudicial to peace, order, or public morals it may 
be held in camera. Judicial officers are inde- 
pendent in the conducting of trials, and no person 
whatsoever is permitted to interfere with their 
duties. During his term of office no judicial 
officer shall have his salary decreased, nor be 
suspended nor transferred to another post. Dur- 
ing his tenure of office a judicial officer may not 
be deprived of his office, except upon conviction 
of a criminal offense.“ 

The Law. Members of both houses and the ex- 
ecutive officers of the government may introduce 


81Permanent Constitution, Art. 97. 
827d., Art. 98. 

837d., Art. 99. 

847d., Art. 100. 

85[d., Art. ror. 

867 d,., Art. 102. 
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bills in Parliament. If a bill is rejected by 
one house it cannot be reintroduced during the 
same session.*’ A bill which has been passed by 
Parliament must be promulgated by the presi- 
dent within fifteen days after its transmission to 
him,** provided, however, that if the president 
disapproves of a bill he may within the period 
prescribed for promulgation request its reconsidera- 
tion. If both houses adhere to their former de- 
cision the bill shall be forthwith promulgated. 
In the event a bill is not returned by the president 
with a request for reconsideration, it shall become 
law after fifteen days. This, however, is not so 
when Parliament is adjourned before the fifteen 
days expire.*® Laws that conflict with the Con- 
stitution are invalid. 

National Finance. An estimate of the annual 
expenditures and receipts of the nation must 
be prepared in the form of a budget by the execu- 
tive officials of the government, and submitted 
to the House of Representatives within fifteen 
days after the opening of Parliament.” No loan 
may be contracted without the consent of Parlia- 
ment.** A Board of Audit, the chief of which is 
elected by the Senate, is required to audit all the 


87Permanent Constitution, Art. 103. 
887d., Art. 104. 
897d,., Art. 105. 
907d., Art. 112. 
917d,., Art. I10. 
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receipts and disbursements of the government.” 
If bills submitted for approval are rejected by the 
House of Representatives the Cabinet ministers 
are personally responsible to pay them.*° 

Local Government System. The Republic of 
China is divided into provinces, and the prov- 
inces in turn are divided into districts.°* Each 
province has a provincial assembly and a provin- 
cial administrative council.°* Each district has 
a district assembly.** Provincial legislation is 
enacted by the provincial assemblies, and dis- 
trict legislation by the district assemblies. No 
provincial or district assembly can pass laws 
which conflict with national statutes. This system 
of government corresponds somewhat to that of 
the United States of America. Parliament corre- 
sponds to Congress and may enact such laws as 
it is authorized to pass by the Constitution. The 
provinces correspond to the states, and may pass 
such legislation that does not conflict with na- 
tional laws. The districts correspond to coun- 
ties and municipalities, and may enact such laws 
as do not conflict with national and provincial 
statutes. 


92Permanent Constitution, Arts. 119 to 122. 
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957 d., Art. 127. 
9% 7d., Art. 128. 


AN OUTLINE OF CHINA’S CONSTITUTIONS 89 


Amendments and Interpretation of the Con- 
stitution. The Constitution may be amended 
by a two-thirds vote of both houses of Parlia- 
ment.*’ An amendment may only be proposed 
by a constitutional conference.** The form of 
government is not subject to amendment.*? Am- 
biguities in regard to the meaning of the Con- 
stitution shall be interpreted by a constitutional 
conference. Except by amendment the Con- 
stitution shall never lose its validity.*” 

Conclusion. The foregoing brief résumé pre- 
tends only to be a statement of the history and 
provisions of the Chinese Constitution. It is 
inadvisable to discuss at the present time either 
theoretically or academically the merits or defects 
of the present organic law of China. There ap- 
pears to be not a single decision of the Chinese 
Supreme Court regarding constitutional law, nor 
have any Chinese jurists seen fit to write text- 
books thereon. It is hoped that in the next decade 
the Chinese people will be given a real chance to 
comprehend their new charter, to see it in full 
operation, and to perfect it as the lessons of time 
and the strain and stress of political exigencies 
may require. 

97Permanent Constitution, Art. 136. 

987d., Art. 137. 

997d., Art. 138. 
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